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CHAPTER  VII— NATIONAL  CREDIT 
UNION  ADMINISTRATION 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

Final  Rule — Real  Estate  Lending 

AGENCY:  National  Credit  Union  Ad¬ 
ministration. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  inplomenls 
amendments  to  the  Federal  Credit 
Union  Act  authorizing  Federal  credit 
unions  to  make  residential  real  estate 
loans. 

EFFECTIVE  DATE:  This  regulation  is 
to  be  effective  May  8,  1978.  The  Ad¬ 
ministration  is  open  to  public  com¬ 
ment  on  this  final  rule. 

ADDRESS:  National  Credit  Union  Ad¬ 
ministration,  2025  M  Street,  NW., 
Wa,shingt.on,  D.C.  20456. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Either  Joseph  Bellenghi,  Assistant 
Administrator,  Office  of  Examina¬ 
tion  and  Insurance,  or  Steven 
Bisker,  Attorney-Advisor,  Office  of 
General  Counsel,  at  the  above  ad¬ 
dress.  Telephone:  202-254-8760  (Mr. 
Bellenghi)  or  202-632-4870  (Mr. 
Bisker). 

SUPPLEMENTARY  INFORMATION: 
On  November  23,  1977,  the  Adminis¬ 
tration  published  a  proposed  rule  (42 
FR  59980)  to  implement  the  provisions 
of  the  Federal  Credit  Union  Act  (12 
U.S.C.A.  1751,  et  seg.,  hereafter  “the 
Act”),  as  amended  by  Pub.  L.  95-22, 
authorizing  Federal  credit  unions  to 
make  residential  real  estate  loans  with 
maturities  not  exceeding  30  years. 
Public  comment  was  invited,  to  be  re¬ 
ceived  on  or  before  January  18,  1978. 
Seventy  comments  were  received,  the 
majority  of  which  were  in  support  of 
the  requirements  of  the  regulations. 
Upon  review  of  these  comments  by  the 
Administration,  various  changes  have 
been  made. 

Analysis  of  Comments. 

1.  Authority  to  refinance.  After  con¬ 
sidering  comments  on  refinancing  and 
further  researching  this  area,  the  Ad¬ 
ministration  has  determined  that  the 
thrust  of  the  legislation  includes  the 
right  to  refinance  real  estate  loans. 
Therefore,  Federal  credit  unions  are 
permitted  to  refinance  real  estate 
loans  under  this  rule. 

2.  Key  terms.  Part  701.21-6(a)  of  the 
final  rule  defines  key  terms  used  in 
the  Act  and  in  this  rule.  Commenters 
requested  certain  revisions  to  the  defi¬ 


nitions  which  would  provide  more 
flexibility  in  making  real  estate  loans. 

Paragraph  (a)(2)  defines  “Principal 
residence”.  A  large  number  of  com¬ 
menters  stated  that  ihe  6  month 
period  was  too  short  a  time  frame  to 
accommodate  a  member  who  was 
going  to  construct  a  home  or  exten¬ 
sively  rehabilit!9te  an  existing  home. 
One  comroenter  recommended  that 
this  time  period  begin  with  the  dis¬ 
bursement  of  the  loan,  instead  of  the 
conveyance  of  title.  The  Administra¬ 
tion  concurs  with  both  recommenda¬ 
tions  and  has  extended  the  time 
period  to  18  months  beginning  with 
the  disbursement  of  the  loan. 

Paragraph  (a)(3)  defines  “Median 
sales  price”.  A  number  of  the  com¬ 
menters  stated  that  the  requirement 
in  the  proposed  rule  to  maintain  data 
on  all  sales  within  a  12  month  period 
would  be  burdensome  and  expensive. 
The  requirements  in  the  proposed  rule 
were  Intended  to  prevent  the  estab¬ 
lishment  of  artificially  low  or  high 
median  sales  price  levels.  However,  the 
Administration  recognizes  that  the 
proposed  rule  could  be  excessiv  ely  bur¬ 
densome.  The  Administration  has  re¬ 
vised  this  final  regulation  to  allow 
sampling  techniques.  Further,  the 
sales  data  u.sed  w^ould  not  have  to 
cover  the  entire  12  month  period. 
Rather,  the  data  may  represent  sales 
occurring  within  a  12  month  period 
(e.g.,  prior  3  months,  6  months,  etc.) 
prior  to  the  disbursement.  Median 
sales  data  need  only  be  obtained  on 
the  type  of  dwelling  that  is  being  fi¬ 
nanced,  i.e.,  if  a  two  family  dwelling  is 
being  financed  only  sales  data  on  two 
family  dw’ellmgE  will  be  used. 

Paragraph  (a)(4)  defines  “Geo¬ 
graphical  area”.  Some  commenters 
recommended  that  the  board  of  direc¬ 
tors  be  allowed  to  choose  very  small 
geographical  areas  such  as  certain 
streets  or  sections  of  a  community. 
The  Administration  has  not  adopted 
these  suggestions  .since  it  would  in¬ 
crease  the  likelihood  of  financing 
luxury  homes  and  nonessential  real 
estate  contrary  to  the  intent  of  Con¬ 
gress. 

Paragraph  (a)(5)  defines  “Value”. 
Several  commenters  recommended 
that  “Value”,  in  the  case  of  property 
to  be  rehabilitated  be  based  upon  an 
appraiser’s  estimate  of  market  value 
after  the  rehabilition  rather  than  the 
cost  of  rehabilitation.  The  Administra¬ 
tion  has  not  adopted  these  recom¬ 
mended  changes.  The  costs  of  rehabili¬ 
tation  incurred  by  the  first  individuals 
to  rehabilitate  homes  in  a  depressed 
urban  area  may  not  initially  be  reflect¬ 
ed  in  a- proportionate  increase  in  the 
market  value.  However,  we  believe 
that  with  careful  underwTiting  in  eval¬ 
uating  the  members’  creditworthiness 
the  credit  union’s  interest  can  be  pro¬ 
tected.  By  Federal  credit  unions 
taking  initiative  and  making  the  initial 


loans  in  urban  depressed  areas,  the 
cycle  of  decay  can  be  turned  around 
and  eventually  the  cost  of  rehabilita¬ 
tion  will  be  reflected  in  the  market 
value. 

Paragraph  (a)(6)  defines  “Apprais¬ 
al”.  A  few  commenters  recommended 
that  the  use  of  the  cost  and  income 
methods  of  appraisal  be  included.  The 
Administration  concurs,  with  the  com¬ 
menters  that  in  certain  instances  (i.e. 
such  as  when  a  four  family  dwelling  is 
being  financed)  a  correlation  of  all 
three  methods  will  provide  the  best  in¬ 
dication  of  market  value.  Appropriate 
changes  have  been  made. 

Paragraph  (a)(ll)  defines  “Escrow 
account”.  A  few  commenters  objected 
to  the  payment  of  dividends  on  escrow 
accounts.  It  should  be  stressed  that  a 
Federal  credit  union  has  the  option  of 
whether  or  not  to  require  a  borrower 
to  maintain  an  escrow  account.  It  is 
the  Administration’s  position  that  bor¬ 
rowers  having  escrow  accounts  must 
receive  reasonable  compensation  for 
the  use  of  their  money.  Escrow  ac¬ 
counts  will  earn  either  dividends  or  in¬ 
terest  depending  on  whether  the  ac¬ 
count  is  established  by  a  member,  or  a 
nonmember  assuming  a  member’s 
loan. 

Paragraph  (a)(12)  defines  "Title  in¬ 
surance”.  The  Administration  has 
added  language  specifying  that  this  in¬ 
surance  covers  losses  which  may  result 
from  clouds  or  defects  in  the  title  to 
real  property. 

Paragraph  (a)(13)  defines  “Hazard 
insurance”.  Some  commenters  recom¬ 
mended  that  the  terminology  of  “a 
loss  payable  clause”  be  changed  to  a 
“standard  mortgagee  clause”  and  that 
protection  a.nd  benefits  of  the  hazard 
insurance  run  to  subsequent  purchas¬ 
ers  of  the  mortgage.  The  Administra¬ 
tion  concurs  and  has  made  appropri¬ 
ate  changes. 

Paragraph  (a)(14)  defines  “Service 
charges”.  This  definition  has  been 
added  to  the  final  rule. 

3.  Amortization  of  loans— Paragraph 
(b)(2).  A  number  of  commenters  rec¬ 
ommended  that  the  Administration 
allow  flexible  and  graduated  payment 
mortgage  programs  on  an  experimen¬ 
tal  pilot  program  basis.  The  Adminis¬ 
tration  believes  that  such  innovative 
and  creative  programs  should  be  used 
to  assist  low  and  moderate  income 
people  in  purchasing  homes  and  has 
adopted  the  recommendation.  Before 
a  Federal  credit  union  will  be  given 
this  authority  it  must  demonstrate 
that  it  can  effectively  manage  real 
estate  lending. 

The  Administration  adopted  a  rec¬ 
ommendation  that  the  amortization  of 
a  loan  be  allowed  to  begin  on  the  61st 
day  instead  of  the  60th  day  to  accom¬ 
modate  those  situations  where  a  loan 
is  closed  on  the  1st  or  2nd  day  of  con¬ 
secutive  31-day  months. 

4.  Investment  limitation— 25  percent 
of  loan  portfolio— Paragraph  (b)(4).  A 
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number  of  commenters  recommended 
that  the  limitation  be  based  upon 
assets  instead  of  the  loan  portfolio. 
The  commenters  believed  that  a  limi¬ 
tation  based  upon  assets  would  give 
Federal  credit  unions  greater  flexibii- 
ity.  In  addition,  the  commenters  point¬ 
ed  out  that  several  credit  unions  pres¬ 
ently  have  low  loan  to  share  ratios. 
They  asserted  that  in  limiting  the 
amount  of  real  estate  loans  to  a  per 
centum  of  total  loans,  instead  of  total 
assets,  their  real  estate  lending  activ¬ 
ity  would  be  unduly  restricted.  It 
should  be  pointed  out  that  the  Admin¬ 
istration  in  basing  the  limitation  upon 
the  loan  portfolio  was  guided  by  Con- 
gres.slonal  concern  that  Federal  credit 
unions  could  lose  sight  of  their  prima¬ 
ry  purpose  of  providing  low  cost  con¬ 
sumer  loans.  After  careful  consider¬ 
ation.  the  Admimitration  has  deter¬ 
mined  that  a  limitation  of  25  percent 
of  assets  will  provide  Federal  credit 
unions  with  greater  flexibility  in  mort¬ 
gage  lending  without  Impeding  the  pri¬ 
mary  objective  of  extending  low  cost 
consumer  credit, 

A  few  commenters  asked  for  clarifi¬ 
cation  as  to  whether  or  not  loans  that 
are  sold  would  be  included  within  the 
25  percent  limitation.  Whole  loans 
which  are  sold  will  not  be  included 
within  the  25  percent  limitation. 
When  a  partial  interest  in  a  loan  is 
sold,  only  the  interest  retained  will  be 
included  in  the  25  percent  limitation. 

5.  Loan  to  value  ratio.  Several  com¬ 
menters  recommended  that  the  regu¬ 
lation  permit  the  financing  of  conven¬ 
tional  real  estate  loans  up  to  90  per 
centum  of  Value  without  private  mort¬ 
gage  insurance  in  order  to  provide 
more  young  families  and  moderate 
income  families  the  opportunity  to 
purchase  a  home.  In  recognizing  the 
role  of  credit  unions  in  providing  low 
cost  home  mortgage  loans  to  persons 
of  small  add  modest  means,  we  have 
amended  the  regulation  as  recom¬ 
mended. 

Paragraph  (b)(5)(i)  provides  an  ex¬ 
ception  to  the  90  per  centum  of  Value 
limitation  when  the  loan  is  an  Insured 
or  Guaranteed  Loan.  Commenters  in¬ 
dicated  that  the  language  in  the  pro¬ 
posed  regulation  would,  in  some  in¬ 
stances,  result  in  Federal  credit  unions 
not  being  permitted  to  loan  up  to  the 
maximum  amount  acceptable  to  the 
insuring  or  guaranteeing  agency.  Since 
this  w  as  not  the  intent  of  the  Adminis¬ 
tration,  the  final  rule  was  revised. 

Paragraph  (b)(5)(ii)  sets  forth  the 
requirements  for  obtaining  private 
mortgage  insurance.  Since  the  regula¬ 
tion  has  been  amended  so  as  to  aliow 
conventional  loans  to  be  made  up  to  90 
percent  of  Value  without  mortgage  in¬ 
surance,  we  have  revised  the  corre¬ 
sponding  language  in  this  section  re¬ 
quiring  private  mortgage  insurance 
only  when  the  borrower’s  loan  balance 
exceeds  90  percent  of  Value. 


6.  Loan  application— Paragraph 
(b)(6).  The  proposed  regulation  re¬ 
ferred  only  to  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC)  loan 
application  form.  In  order  to  avoid 
confusion  the  final  rule  has  been  re¬ 
vised  to  include  the  appropriate  Feder¬ 
al  National  Mortgage  Association 
(FNMA)  form  numbers. 

7.  Mortgage  loan  /iZe— Paragraph 
(b)(ll).  Paragraph  (b)(ll)  sets  forth 
the  documents  that  must  be  main¬ 
tained  in  the  mortgage  loan  file.  A 
number  of  comments  noted  concern 
over  the  fact  that  when  loans  are  sold 
on  the  secondary  market  the  originals 
of  certain  documents  are  required  to 
be  transferred  to  investors.  The  Ad¬ 
ministration  believes  that  there  is  suf¬ 
ficient  latitude  in  the  proposed  lan¬ 
guage  to  allow  Federal  credit  unions  to 
maintain  copies  of  the  required  docu¬ 
ments  in  those  instances. 

Paragraph  (b)(ll)(ii)  sets  forth  the 
required  appraisal  forms.  The  Admin¬ 
istration  has  added  language  to  indi¬ 
cate  the  appropriate  FNMA  form 
numbers  in  addition  to  the  FHLMC 
form  number. 

Paragraph  (b)(ll)(vi)  of  the  pro¬ 
posed  rule  stated  that  a  copy  of  the 
hazard  insurance  policy  must  be  main¬ 
tained  in  the  Federal  credit  union’s 
office.  The  Administration  has  amend¬ 
ed  this  paragraph  to  indicate  that  the 
original  hazard  insurance  policy  may 
be  transferred  if  the  loan  is  sold. 

Paragraph  (c)(3)  has  been  amended 
so  as  to  have  the  restriction  in  this 
section  pertain  to  all  officials  of  a  Fed¬ 
eral  credit  union. 

General  Comments 

1.  Interest-calculation  and  treat- 
menL  Paragraph  (c)(4)  specifices,  in 
part,  that  the  rate  of  interest  shall  not 
exceed  1  per  centum  per  month  on  the 
unpaid  balance  inclusive  of  all  prepaid 
interest,  processing  fees  and  other  ser¬ 
vice  charges.  This  reflects  the  dictates 
of  sections  107(5)(a)(vi)-(viii)  of  the 
Federal  Credit  Union  Act. 

As  previously  noted,  paragraph 
(a)(14)  defines  “service  charges” 
which,  along  with  prepaid  interest 
(points,  discounts,  etc,),  must  be  in¬ 
cluded  in  the  calculation  of  the  1  per 
centum  interest.  Points  charged  to  the 
seller  will  not  be  included  in  the  inter¬ 
est  rate  calculation  unless  actually 
passed  on  to  the  borrower  (purchaser). 
Also,  in  a  separate  publication  accom¬ 
panying  this  final  rule,  it  is  proposed 
that  origination  fees  (commitment 
fees,  processing  fees,  administrative 
fees,  etc.)  shall  not  be  charged  to  the 
borrower.  Until  such  time  as  final 
action  is  taken  on  that  proposal,  any 
origination  fees  which  are  passed  on  to 
the  borrower  must,  as  indicated  in 
paragraph  (a)(14)(f)  be  included  in  the 
interest  calculation. 

Service  charges  and  prepaid  interest 
are  not  lequired  to  be  treated  as  im¬ 


pacting  solely  on  the  “rate”  of  interest 
paid  in  the  first  month.  Rather,  it  is 
the  effective  interest  over  the  entire 
transaction  which  may  not  exceed  the 
1  per  centum  per  month  limitation. 

Section  107(5)(a)(vi)  of  the  Act  is  de¬ 
finitive  in  limiting  the  rate  of  interest. 
An  early  repayment,  depending  upon 
the  amount  of  “front-end”  payments, 
could  result  in  the  FCU  exceeding  the 
1  per  centum  per  month  limitation. 

Paragraph  (c)(5)  specifies  that  if  the 
1  per  centum  limitation  is  exceeded,  a 
refund,  or  adjustment  of  the  final  pay¬ 
ment  must  be  made  to  the  member.  If 
the  appropriate  adjustments  are  made, 
the  penalty  provision  of  section 
107(5)(A)(vii)  would  not  be  applicable 
since  an  excessive  rate  was  not  “know¬ 
ingly”  charged.  Because  of  required  ef¬ 
fective  yields  demanded  by  the  second¬ 
ary  market,  many  FCU’s  intending  to 
sell  their  loans  will  attempt  to  keep 
their  interest  rates  low  by  charging 
“points”  (prepaid  interest).  An  FCU, 
depending  upon  the  amount  of  pre¬ 
paid  interest  and  service  charges,  may 
run  the  risk  of  absorbing  a  loss  if  the 
loan  is  paid  prior  to  maturity  (usually 
within  the  first  two  years). 

A  Federal  credit  union  which  nei¬ 
ther  charge  points  nor  assesses  service 
charges  does  not  run  the  risk  of  being 
liable  for  refunds. 

FCU’s  will  have  the  opportunity  and 
incentive  to  provide  the  borrower  with 
a  real  choice  in  shopping  for  his/her 
mortgage  loan.  Instead  of  mirroring 
their  competitors,  PCU’s  can  lead  the 
way  by  informing  borrowers  that  the 
amount  of  settlement  costs  are  as  im¬ 
portant  in  shopping  for  a  loan  as  is 
the  Interest  rate.  The  idea  of  apprising 
borrowers  of  lenders’  costs  is  not  a 
novel  one.  This  has  been  the  intent  of 
the  Real  Estate  Settlement  Proce¬ 
dures  Act  (R.E.S.P.A.),  the  Truth-in- 
Lending  Act  (T.I.L.),  and  the  regula¬ 
tions  promulgated  thereunder. 

Although  T.I.L.  requires  disclosure 
of  the  Annual  Percentage  Rate  (APR) 
certain  service  charges  need  not  be  in¬ 
cluded  in  this  calculation.  R.E.S.P.A. 
was  intended  to  apprise  borrowers  of 
all  costs,  including  those  which  do  not 
affect  the  APR,  so  that  borrowers 
could  have  a  basis  for  comparison  in 
shopping  for  credit.  Because  of  the 
differences  in  these  service  charges 
from  lender  to  lender,  comparisons  are 
still  difficult  to  make. 

Although  R.E.S.P.A.  and  T.I.L.  have 
greatly  improved  disclosures  to  bor¬ 
rowers,  neither  requires  disclosure  of 
an  overall  effective  rate  inclusive  of  all 
service  charges.  (For  example,  certain 
charges  in  connection  with  real  estate 
loans— such  as  credit  report  fees— 
which  are  a  cost  of  credit,  are  none¬ 
theless  specifically  excluded  from  the 
“finance  charge”  and  “annual  percent¬ 
age  rate”  computations  under  the 
Truth-In-Lending  Act  by  section 
106(e)  thereof.  A  more  accurate  disclo- 
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sure  of  the  true  cost  of  credit  would 
include  these  charges,  if  paid  by  the 
borrower.)  The  1  per  centum  per 
month  interest  limitation  in  the  Fed¬ 
eral  Credit  Union  Act.  although  it 
does  not  require  disclosure  of  an  over¬ 
all  effective  rate  of  interest,  it  does 
limit  the  overall  effective  rate. 

Because  of  the  1  per  centum  per 
month  limitation,  a  borrower  can  be 
assured  that  the  effective  rate  of  in¬ 
terest  he/she  will  pay  on  a  credit 
union  mortgage  loan  will  never  exceed 
1  per  centum  per  month  inclusive  of 
all  service  charges  in  the  event  the 
loan  is  prepaid.  This  is  accomplished 
by  requiring  Federal  credit  unions  to 
recompute  the  interest  charge  in  the 
event  of  early  payoff. 

It  would  be  in  the  public  interest  for 
T.I.L.  to  be  amended  to  follow  the  lead 
taken  by  the  Administration  in  includ¬ 
ing  all  the  costs  of  obtaining  credit  in 
the  calculation  of  an  overall  effective 
interest  rate. 

Borrowers  can  truly  be  benefited  in 
cost  savings  by  not  incurring  the  set¬ 
tlement  charges  but  instead  paying  a 
higher  rate  on  their  loans.  If  signifi¬ 
cant  settlement  charges  are  required, 
a  borrower  must  have  the  readily 
available  cash  (or  secure  financing)  to 
pay  for  these  costs  in  addition  to 
whatever  downpayment  is  required. 
Congress  intended  that  Federal  credit 
unions  be  a  source  of  mortgage  money 
for  those  individuals  that  might  have 
difficulty  obtaining  such  financing 
elsewhere,  especially  those  seeking  low 
and  middle  priced  housing.  Typically, 
these  individuals  do  not  have  large 
amounts  of  savings  to  use  as  downpay¬ 
ments  and  to  pay  for  settlement 
charges.  By  minimizing  the  settlement 
charges  these  members  will  be  benefit¬ 
ed. 

2.  New  construction.  A  few  com- 
menters  questioned  whether  or  not 
the  language  in  the  regulation  would 
permit  a  member  to  finance  the  con¬ 
struction  of  his  or  her  home.  The  Ad¬ 
ministration  believes  that  the  lan¬ 
guage  in  the  regulation  provides  suffi¬ 
cient  latitude  in  permitting  this  type 
of  financing.  Construction  loans  can 
be  made,  as  presently  discussed  in  the 
Credit  Manual  for  Federal  Credit 
Unions.  However,  instead  of  requiring 
a  member  to  obtain  financing  from  an¬ 
other  financial  institution  upon  the 
completion  of  the  construction  which 
has  been  the  case,  the  credit  luiion 
should  determine  whether  or  not  it 
will  be  able  to  finance  the  loan  under 
this  regulation  upon  completion  of 
construction. 

3.  Assumption  by  nonmembers.  Sev¬ 
eral  commenters  expressed  concern 
over  the  Administration’s  position 
that  loans  of  members  can  be  assiuned 
by  nonmembers  so  long  as  the  member 
remains  primarily  liable.  The  com¬ 
menters  i^ted  that  this  requirement 
would  impose  a  hardship  on  veterans 


who  must  be  relieved  of  all  liability  in 
order  to  have  their  Veterans  eligibility 
reinstated.  The  Administration  be¬ 
lieves  that  this  requirement  will  not 
Impose  a  hardship  upon  the  veteran 
since  the  Veterans  Administration 
does  not  require  the  veteran  to  be  re¬ 
lieved  of  his  or  her  liability  to  the 
lender.  In  order  to  have  their  eligibil¬ 
ity  reinstated  they  must  be  relieved  of 
their  liability  to  the  VA  and  not  the 
lender. 

Lastly,  some  commenters  pointed 
out  that  the  Administration  should 
have  used  the  term  personally  liable 
when  referring  to  assumptions  by  non¬ 
members  instead  of  primarily  liable  as 
stated  in  the  preamble  to  the  proposed 
regulation.  The  Administration  con¬ 
curs  that  the  term  personally  liable  is 
more  appropriate. 

liORENA  C.  Matthews, 
Acting  Administrator. 

(Aothoiutt:  Sec.  120,  73  Stat.  635  (12 
U.S.C.  1766)  and  Sec.  209,  84  Stat.  1104  (12 
U.S.C.  1789). 

Accordingly,  12  CFR  Part  701  is 
amended  by  adding  a  new  section  to 
read  as  follows: 

§  701.21-6  Real  estate  lending. 

(a)  For  purposes  of  this  section; 

(1)  “One-to-four  family  dwelling” 
means  a  structure  designed  for  resi¬ 
dential  use  by  not  more  than  four 
families.  The  term  also  includes  a  one- 
to-four  family  unit  in  a  planned  unit 
development  or  condominium  project 
where  certain  portions  of  the  security 
property  are  owned  in  common  with 
others.  The  term  does  not  include  a 
unit  in  a  cooperative  project. 

(2)  “Principal  residence”  means  a 
structure  where  the  member  will  be 
domiciled  or  will  reside  permanently 
within  6  months  after  initial  disburse¬ 
ment  of  the  loan  or  within  18  months, 
provided  the  structure  is  being  newly 
constructed  or  extensively  rehabilitat¬ 
ed. 

(3)  “Median  sales  price”  means  that 
price  level  at  which  half  of  the  resi¬ 
dential  real  property  in  a  geographical 
area  have  sold  below  and  half  have 
sold  above  within  a  period  not  exceed¬ 
ing  12  months  prior  to  the  disburse¬ 
ment  of  the  loan.  Sampling  techniques 
may  be  utilized  to  determine  “Me^an 
sales  price.” 

(4)  “Geographical  area”  means  a  de¬ 
finable  market  area.  If  such  an  area 
cannot  be  defined,  regional  areas  such 
as  city,  county,  census  tract,  or  stan¬ 
dard  metropolitan  statistical  area  will 
be  used.  In  defining  and  selecting  geo¬ 
graphical  areas  the  board  will  consider 
the  availability  of  funds  to  persons  of 
greater  need  and  more  moderate 
means;  it  shall  not  seek  out  high 
priced  areas  as  the  basis  for  determin¬ 
ing  the  median  sales  price. 

(5)  “Value”  means  the  lower  of  the 
appraised  market  value  or  the  pur¬ 


chase  price.  In  the  case  of  residential 
real  property  being  rehabilitated, 
"Value”  shall  also  include  the  cost  of 
rehabilitation.  The  cost  of  rehabilita¬ 
tion  shall  be  supported  by  a  good  faith 
estimate. 

(6)  “Appraisal”  means  an  objective 
estimate  of  value  based  upon  a  phys¬ 
ical  examination  and  evaluation  which 
shall  disclose  the  market  value  of  the 
security  offered  by  use  of  the  market 
sales  approach  which  shall  be  support¬ 
ed  by  an  analysis  of  comparable  prop¬ 
erties  in  the  immediate  area.  The 
market  value  should  also  be  supported 
by  use  of  the  cost  and  income  apprais¬ 
al  methods  if  conditions  warrant. 

(7)  "Appraiser”  means  a  person  who 
is  experienced  in  the  appraisal  of  one- 
to-four  family  dwellings  and  is  actively 
engaged  in  such  appraisal  work  and 
whose  qualifications  are  demonstrated 
by  membership  in  a  national  profes¬ 
sional  appraisal  organization,  or  who 
is  licensed  to  appraise  in  the  state  in 
which  the  real  estate  is  located  or  who 
is  acceptable  as  an  appraiser  by  an  in¬ 
suring  or  guaranteeing  agency  of  the 
Federal  or  State  government. 

(8)  “Market  value”  means  that  the 
highest  price  which  real  property  will 
bring  in  a  competitive  and  open 
market  under  all  conditions  requisite 
to  a  fair  sale,  the  buyer  and  seller, 
each  acting  prudently,  knowledgeably, 
and  assuming  the  price  is  not  affected 
by  undue  stimulus. 

(9)  "Security  instrument”  means 
either  a  Deed  of  Trust,  Mortgage  or 
Leasehold  Mortgage  which  constitutes 
a  first  lien.  Only  in  those  areas  of  the 
United  States  of  America,  its  territor¬ 
ies  and  possessions,  the  Panama  Canal 
Zone,  or  the  Commonwealth  of  Puerto 
Rico  where  an  interest  in  real  estate  is 
customarily  evidenced  by  leasehold  or 
groimd  estates  will  the  term  "Lease¬ 
hold  Mortgage”  be  included  in  this 
definition. 

(10)  "Insured  or  Guaranteed  Loan” 
means  any  loan  that  is  fully  or  partial¬ 
ly  insured  or  guaranteed  by  the  Feder¬ 
al  Government,  State  government,  or 
any  agency  of  either. 

(11)  “Escrow  account”  means  either 
a  special  limited  withdrawal  share  ac¬ 
count  or  accounts  payable  account  for 
the  accumulation  of  funds  to  pay  for 
not  more  than  one  year’s  taxes,  assess¬ 
ments,  insurance  premiums,  construc¬ 
tion  proceeds,  or  other  charges  that 
could  affect  the  credit  union’s  first 
lien  position.* 

(12)  ‘”11110  insurance”  means  insur¬ 
ance  protecting  the  credit  union 
against  loss  due  to  clouds  or  defects  in 
title  to  real  property  equaling  the  cur¬ 
rent  principal  balance  of  the  mortgage 
loan  also  protecting  and  benefiting 
subsequent  purchasers  of  the  mort¬ 
gage. 

(13)  “Hazard  insurance”  means  prop¬ 
erty  insurance  affording  protection 
against  loss  or  damage  from  fire  and 
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other  hazards  covered  by  the  indus¬ 
try’s  standard  extended  coverage  en¬ 
dorsement  which  provides  for  pay¬ 
ment  of  an  amount  sufficient  to  pay 
the  mortgage  balance  in  the  event  of  a 
covered  loss,  with  a  standard  mortgag¬ 
ee  clause  in  favor  of  the  credit  union 
and  subsequent  purchasers  of  the 
mortgage. 

(14)  “Service  charges”  means  those 
charges  paid  by  the  borrower  which 
are  a  cost  or  condition  of  obtaining 
credit  such  as: 

a.  Appraisal  fees; 

b.  Credit  report  fees; 

c.  Fees  or  premiums  for  title  examinations, 
abstracts,  or  insurance,  which  protect  the 
lenders’  interest: 

d.  Attorneys’  fees  for  services  performed  for 
the  lender: 

e.  Lenders’  inspection  feas: 

f.  Loan  origination  fees. 

Charges  payable  in  connection  with 
any  home  purchase  transaction  which 
would  be  incurred  whether  or  not 
credit  is  obtained  are  no£  service 
charges.  Examples  are: 

a.  Fees  or  premiums  for  title  examinations 
or  title  insurance  which  protect  the  bor¬ 
rower: 

b.  Premiums  for  hazard  insurance: 

c.  Fees  for  surveys: 

d.  Fees  for  preparing  and  notarizing  deeds 
or  other  documents. 

(b)  Federal  credit  unions  with  assets 
of  $2,000,000  or  more,  or  any  other 
Federal  credit  union  with  prior  writ¬ 
ten  consent  of  the  Administration, 
may  originate  loans  secured  by  first 
liens  on  residential  real  property,  with 
maturities  in  excess  of  12  years  and 
not  exceeding  30  years  within  the  limi¬ 
tations  of  written  policies  adopted  by 
the  board  of  directors  provided: 

(1)  Loans  shall  be  made  to  finance  or 
refinance  a  one-to-four  family  dwell¬ 
ing  which  will  be  used  for  the  princi¬ 
pal  residence  of  the  Federal  credit 
union  member. 

(2)  Loans  shall  be  amortized  by  sub¬ 
stantially  equal  monthly  installments 
sufficient  to  retire  the  loan  at  maturi¬ 
ty.  Each  monthly  installment  shall  be 
applied  first  to  taxes  and  insurance 
due  and  payable  (when  an  escrow  ac¬ 
count  is  established),  then  to  interest 
currently  due  and  payable,  with  the 
remainder  to  principal.  Amortization 
shall  commence  no  later  than  61  days 
after  disbursement  of  pioceeds  and 
shall  not  exceed  30  years  from  date  of 
disbursement.  An  Insured  or  Guaran¬ 
teed  Loan  shall  be  amortized  as  per¬ 
mitted  by  the  insuring  or  guaranteeing 
agency.  V/ith  prior  written  consent  of 
the  Administration,  loans  may  be  am¬ 
ortized  by  other  than  substantially 
equal  monthly  installments. 

(3)  The  sales  price  of  the  real  estate 
and  Improvements  thereon  shall  not 
exceed  150  per  centum  of  the  median 
sales  price  of  residential  real  property 
in  the  geographical  area  in  which  the 
property  is  located. 


(4)  The  aggregate  dollar  amount  of 
real  estate  loans  outstanding  may  not 
exceed  25  per  centum  of  the  Federal 
credit  union’s  assets  without  prior 
written  consent  of  the  Administration. 
This  limitation  does  not  include  real 
estate  loans  with  maturities  not  ex¬ 
ceeding  12  years. 

(5)  The  loan  shall  not  exceed  90  per 
centum  of  value  at  the  time  of  dis¬ 
bursement  except  that: 

(1)  An  Insured  or  Guaranteed  Loan 
may  equal  the  maximum  amount  ac¬ 
ceptable  to  the  insuring  or  guarantee¬ 
ing  agency. 

(ii)  The  loan  amount  may  equal  up 
to  95  per  centum  of  value  provided 
that  private  mortgage  Insurance  is  ob¬ 
tained  for  the  amount  of  the  loan  in 
excess  of  90  per  centum  of  value. 

(6)  The  loan  application  shall  be  the 
current  revision  of  FHLMC  Form  65/ 
I'NMA  Form  1003  or  its  equivalent.  In 
the  case  of  an  Insured  or  Guaranteed 
Loan  the  loan  application  shall  be  ac¬ 
ceptable  to  the  insuring  or  guarantee¬ 
ing  agency. 

(7)  The  .security  Instruments  and 
notes  shall  be  executed  on  the  current 
revision  of  the  FNMA/FHI^C  Uni¬ 
form  Instruments  for  the  jurisdiction 
in  which  the  property  is  located.  No 
prepayment  penalty  shall  be  allowed. 
In  the  case  of  an  Insured  or  Guaran¬ 
teed  Loan  these  instruments  shall  be 
acceptable  to  the  insuring  or  guaran¬ 
teeing  agency. 

(8)  The  loan  shall  be  secured  by  a 
perfected  first  lien  on  real  property  in 
favor  of  the  credit  union  supported  by 
a  properly  executed  and  recorded  se¬ 
curity  instrument.  No  loan  shall  be  se¬ 
cured  by  real  property  located  outside 
the  U.S.A.,  its  territories  and  posses¬ 
sions.  the  Panama  Canal  Zone,  or  the 
Commonwealth  of  Puerto  Rico. 

(9)  Where  an  interest  in  real  e.state 
is  customarily  evidenced  by  leasehold 
or  ground  rent  estates,  real  estate 
loans  shall  comply  with  the  preceding 
provisions  of  this  section  in  addition  to 
the  procedures  customarily  followed 
to  perfect  an  lntere.st  in  a  leasehold  or 
ground  rent  estate.  In  the  case  of  an 
Insured  or  Guaranteed  Loan  the  lease¬ 
hold  or  coveyance  reserving  ground 
rents  shall  comply  with  the  require¬ 
ments  of  the  insuring  or  guaranteeing 
agency. 

(10)  A  Federal  credit  union  may  re¬ 
quire  the  member/borrower  to  main¬ 
tain  an  escrow  share  account.  If  a 
member’s  loan  is  assumed  by  a  non¬ 
member,  any  required  escrow  account 
shall  be  maintained  as  an  interest 
bearing  account  payable.  The  rate  of 
interest  paid  on  such  accounts  shall  be 
equal  to  the  dividend  rate  paid  on  reg¬ 
ular  share  accounts. 

(11)  Each  mortgage  loan  file  shall 
contain  the  following: 

(i)  A  loan  application  supported  by 
an  executed  sales  contract  and  any 
modifications  bearing  the  signature  of 


the  applicant(s)  and  a  statement  of 
the  median  sales  price  for  the  geo¬ 
graphical  area. 

(ii)  A  written  appraisal  on  the  cur¬ 
rent  revision  of  FHLMC  Form  70/ 
FNMA  Form  1004;  FHLMC  465; 
FNMA  Form  1004-A  or  their  equiv¬ 
alent,  prepared  and  signed  prior  to  ap¬ 
proval  of  the  loan  application  by  an 
appraiser  who  shall  provide  a  certifica¬ 
tion  on  the  current  revision  of 
FHLMC  Form  439  or  its  equivalent.  In 
the  case  of  an  Insured  or  Guaranteed 
loan,  the  appraisal  form  shall  comply 
with  the  requirements  of  the  Insuring 
or  guaranteeing  agency. 

(iii)  When  applicable,  a  private  mort¬ 
gage  insurance  certificate  or  documen¬ 
tation  of  Insured  or  Guaranteed  loans. 

(iv)  A  complete  settlement  state¬ 
ment  (Form  HUD-1)  detailing  all 
charges  and  fees  and  distribution  of 
the  loan  proceeds. 

(V)  An  opinion  of  title  signed  by  an 
attorney  licen-sed  to  practice  in  the  ju¬ 
risdiction  in  which  the  property  is  lo¬ 
cated  or  a  title  insurance  policy  af¬ 
firming  the  quality  and  the  position  of 
the  first  lien. 

(vi)  A  current  hazard  insurance 
policy. 

(vii)  A  flood  insurance  policy,  if  re¬ 
quired. 

(viil)  A  properly  executed  note  and 
security  Instrum.ent  and  a  document 
Indicating  the  date  and  place(s)  of  re¬ 
cording  of  such  Instruments. 

(c)  The  following  restrictions  shall 
be  applicable  to  all  loans  made  under 
this  section; 

(DA  Federal  credit  union  shall  not 
grant  any  loan  on  the  prior  condition, 
agreement,  or  understanding  that  the 
borrower  contract  with  any  specific 
person  or  organization  for  the  follow¬ 
ing; 

(1)  Insurance  services  (as  an  agent, 
broker,  or  underwriter)  except  insur¬ 
ance  or  a  guarantee  provided  by  a  gov¬ 
ernment  agency; 

(ii)  Building  materials  or  construc¬ 
tion  services; 

(ill)  Legal  .serv’ices  rendered  to  the 
borrower;  and 

(iv)  Services  of  a  real  estate  agent  or 
broker. 

(2)  Notwithstanding  the  preceding 
paragraph,  a  Federal  credit  union  may 
refuse  to  grant  any  loan  if  it  believes, 
on  reasonable  grounds,  that  the  insur¬ 
ance  services  provided  by  the  person 
or  organization  selected  by  the  bor¬ 
rower  will  afford  insufficient  protec¬ 
tion  to  the  credit  union. 

(3)  A  Federal  credit  union  shall  not 
make  any  mortgage  loan  if,  either  di¬ 
rectly  or  Indirectly,  any  commission, 
fee  or  other  compensation  is  to  be  paid 
to,  or  received  by,  any  of  its  officials 
or  employees  in  connection  with  the 
procuring  or  insuring  of  the  loan. 

(4)  The  rate  of  Interest  shall  not 
exceed  1  per  centum  per  month  on  the 
unpaid  balance  inclusive  of  all  service 
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charges.  Any  loan  discount  or  points 
charged  to  the  borrower  represent  pre¬ 
paid  interest.  Knowingly  charging  or 
receiving  a  rate  of  interest  in  excess  of 
1  per  centum  per  month  shall  consti¬ 
tute  a  forfeiture  of  the  entire  interest 
on  the  obligation.  A  member  may 
repay  a  loan,  in  whole  or  in  part,  prior 
to  maturity  on  any  business  day  with¬ 
out  penalty. 

(5)  Early  repayment  of  a  loan  involv¬ 
ing  points  or  service  changes  shall  re¬ 
quire  recomputation.  A  refund,  or  an 
adjustment  of  the  final  payment  must 
be  made  promptly  to  ensure  that  the 
true  rate  of  interest  has  not  exceeded 
1  per  centum  per  month.  This  require¬ 
ment  also  applies  to  loans  which  the 
credit  union  has  sold  in  whole  or  in 
part. 

IFR  Doc.  78-9235  Piled  4-6-78:  8:45  am] 
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[7535-01] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

(12  CPR  Part  7011 

ORGANIZATION  AND  OPERATIONS  OF 
FEDERAL  CREDIT  UNIONS 

Prepokcd  Rulamoking — Real  Fttate  Lending 

AGENCY:  National  Credit  Union  Ad¬ 
ministration. 

ACTION:  Proposed  amendment  to 
rule. 

SUMMARY:  The  purpose  of  this  pro¬ 
posed  amendment  to  the  National 
Credit  Union  Administration’s  Real 
Estate  Lending  Regulation  is  to  pro¬ 
vide  the  public  with  an  opportunity  to 
comment  on  proposed  provisions 
which  impose  certain  restrictions  and 
affirmative  requirements  upon  Feder¬ 
al  credit  unions.  Inasmuch  as  these 
provisions  were  not  contained  in  the 
proposed  real  estate  lending  rule  pre¬ 
viously  published  (42  FR  59980)  on 
November  23,  1977,  the  Administration 
believes  it  is  appropriate  to  publish 
the  provisions  in  proposed  form  now, 
rather  than  including  the  provisions  in 
the  final  real  estate  lending  regulation 
which  is  being  published  concurrent 
with  this  proposal. 

DATES:  Comments  must  be  received 
on  or  before  May  8,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Either  Joseph  Bellenghi,  Assistant 
Administrator,  Office  of  Examina¬ 
tion  and  Insurance,  or  Steven 
Bisker,  Attorney  Advisor,  Office  of 


General  Counsel,  National  Credit 
Union  Administration,  2025  M  Street 
NW.,  Washington.  D.C.  20456.  Tele¬ 
phone:  (202)  254-8760  (Mr.  Bel¬ 
lenghi)  or  (202)  632-4870  (Mr. 

Bi.sker). 

SUPPLEMENTARY  INFORMATION: 
The  final  rule  on  real  estate  lending, 
§  701.21-6,  defined  “service  charges”, 
in  paragraph  (a)(14)f.  as  including 
loan  origination  fees.  It  is  the  Admin¬ 
istration’s  position  that  the  charging 
of  such  origination  fees  to  member 
borrowers  is  not  consistent  with  credit 
union  philosophy  of  providing  low  cost 
credit.  The  fee  represents  administra¬ 
tive  costs  of  processing  the  loan  appli¬ 
cation  and  related  documents.  Histori¬ 
cally,  these  costs  have  been  absorbed 
by  the  Credit  Union  and  not  possessed 
to  the  borrower.  In  this  regard,  the 
Administration  is  proposing  to  prohib¬ 
it  Federal  credit  unions  from  charging 
origination  fees  (commitment  fees, 
processing  fees,  administrative  fees, 
etc.)  to  the  borrower. 

The  second  proposed  amendment  to 
the  final  rule  concerns  the  possible 
refund  to  borrowers  that  might  result 
in  the  event  that  service  charges  and/ 
or  prepaid  interest  are  paid  by  the  bor¬ 
rower  and,  because  of  an  early  repay¬ 
ment  of  the  loan,  upon  recomputing 
the  interest  charge,  the  1  per  centum 
per  month  limitation  is  exceeded  with 
the  excess  remitted  to  the  borrower.  It 
is  proposed  that  every  Federal  credit 
union  making  real  estate  loans  subject 
to  the  regulation  provide  written  noti¬ 
fication  to  the  borrowers  where  the 
possibility  of  a  refund  exists  (service 
charges  and/or  prepaid  interest  paid 
by  borrowers),  at  the  time  of  disburs¬ 


ing  the  loan,  that  early  repayment  of 
their  h)an  may  result  in  a  possible 
refund  or  adjustment  in  their  final 
payment.  This  notification  is  especial¬ 
ly  critical  in  those  instances  v;here  the 
(Tredit  Union  sells  the  loan  and  does 
not  retain  the  servicing.  In  these  situa¬ 
tions.  the  Credit  Union  would  not 
know  if  the  member  makes  an  early 
repayment  on  his/her  loan,  and  there¬ 
fore,  it  would  be  left  solely  to  the  bor¬ 
rower  to  notify  the  Credit  Union. 

Lawrence  Connell, 
Administrator. 

March  29,  1978. 

Authority:  Sec.  120.  73  Stat.  635  (12 
U.S.C.  1766)  and  Sec.  209,  84  Stat.  1104  (12 
U.S.C.  1789). 

12  CFR  Part  701  is  proposed  to  be 
amended  by  revising  §701.21-6  as  fol¬ 
lows: 

§701.21-6  [Amended] 

1.  Section  701.21-6(a)(14)(i)(f)  is  to 
be  deleted  with  §  701.21-6(a)(14)(i)(g) 
redesignated  as  §  701.21-6(a)(14)ti)(f); 

2.  Section  701.21-6(c)(4)  is  to  be 
amended  by  inserting,  “No  borrower 
shall  be  required  to  pay  a  loan  origina¬ 
tion  fee”  after  the  second  sentence; 
and 

3.  Section  701.21-6(c)(5)  is  to  be 
amended  by  inserting  “Each  Federal 
credit  union  is  required  to  provide 
written  notification  to  borrowers,  if 
the  possibility  of  a  refund  exists,  at 
the  time  of  disbursement  of  the  loan, 
that  an  early  repayment  of  their  loan 
may  result  in  a  refund  or  an  adjust¬ 
ment”  at  the  end  of  the  section. 

[FR  Doc.  78-9236  Filed  4-6-78;  8:45  ami 
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